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ACTION CALENDAR
July 25, 2023

To: Honorable Mayor and Members of the City Council

From: Mayor Jesse Arreguín and Councilmember Kate Harrison

Subject: Waivers for Woolsey Gardens Affordable Housing Project

RECOMMENDATION
Pursuant to Berkeley Municipal Code (BMC) Section 22.20.070 and/or 22.20.080, adopt 
a Resolution approving the following requests from Northern California Land Trust for 
the Woolsey Gardens affordable housing project at 3120-3130 Shattuck:

1. Waive the requirement in BMC Section 23C.12.070(C)(4) in force at the time of 
entitlement that subsequent purchasers of inclusionary units in limited equity 
housing cooperatives have a yearly gross income of no more than 44 percent of 
the cost of a unit at the time of sale.  

2. Approve the provision of an additional inclusionary unit instead of paying the in-
lieu fee equivalent of .44 units as required by BMC Section 23.C.12.040(E) in 
force at the time of entitlement.

FISCAL IMPACTS OF RECOMMENDATION
If Northern California Land Trust’s (NCLT) request is granted, the organization would 
not pay the inclusionary fee otherwise required under the BMC for inclusionary unit 
fractions, which are deposited into the City’s Housing Trust Fund. Instead, the project 
costs of producing approximately 65 units of affordable housing would be reduced, 
which will better leverage City funding for Woolsey Gardens. 

CURRENT SITUATION AND ITS EFFECTS
NCLT requested a waiver pursuant to Berkeley Municipal Code (BMC) Sections 
22.20.070 and 22.20.080 for Woolsey Gardens (3120-3130 Shattuck). NCLT proposes 
to develop a 100% affordable homeownership project with 41 residential condominiums 
and 24 units of shared cooperative housing for low- and moderate-income households. 

NCLT submitted its SB 330 application on December 12, 2022, which makes the project 
subject to the inclusionary housing ordinance in place before City Council adopted 
updated affordable housing requirements in February 2023. While Woolsey Gardens 
meets the inclusionary requirements of the new ordinance, the former inclusionary 
housing ordinance includes two requirements that have since been eliminated. BMC 
Section 23C.12.070(C)(4) of the ordinance in force at the time of entitlement requires 
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that “subsequent purchasers of Inclusionary Units in Limited Equity Cooperatives shall 
be first time home buyers whose yearly Gross Income is no more than 44 percent of the 
cost of a unit at the time of sale, provided that such income shall be no more than 110 
percent of the Oakland PMSA median.”

Due to State of California regulations restricting the initial sales prices for cooperative 
units, tying the affordability requirements of subsequent purchasers to forty-four percent 
of the initial sales price would restrict the majority of cooperative units to extremely low-
incomes, which could negatively impact the project’s long-term financial feasibility and 
result in a loss of equity for owners. If this requirement were waived, all units at Woolsey 
Gardens would still be subject to affordability restrictions established by the inclusionary 
housing ordinance and the Housing Trust Fund Guidelines. 

According the inclusionary requirements established in the ordinance in force at the 
time of entitlement, Woolsey Gardens must set aside 12.24 cooperative units and 4.2 of 
the condominiums as inclusionary units. BMC Section 23C.12.040(E) also requires that 
in “projects where the calculation of the inclusionary requirement results in a fraction of 
a unit, such a fraction shall be paid in the form of an in-lieu fee to the City”. Since 
Woolsey Gardens is a 100% affordable project that will rely on public and philanthropic 
financing, NCLT proposes to restrict an additional inclusionary unit instead of paying the 
in-lieu fee equivalent to .44 units. 

Supporting Woolsey Gardens is a Strategic Plan Priority Project, advancing our goal to 
create affordable housing and housing support service for our most vulnerable 
community members.

BACKGROUND

On June 13, 2023, the Berkeley City Council awarded NCLT with $1,000,000 in 
predevelopment funding from the Housing Trust Fund to redevelop the site of its current 
headquarters at 3120-3130 Shattuck Avenue into a multifamily homeownership project. 
The Woolsey Gardens site is owned by NCLT, who will continue to own the land after 
development for permanent stewardship. 

NCLT proposes to develop a mixed-use green building with 65 units of limited equity 
housing at a range of affordability levels for households earning between 30% and 
120% AMI. Woolsey Gardens will consist of studio, 1-bedroom, and 2-bedroom 
apartments. The building will also have ground floor commercial space for nonprofits 
and emerging entrepreneurs. 

As a project aiming to repair historic and current harms of displacement, Woolsey 
Gardens is partnering with community organizations to provide opportunities for 
displaced households to return to South Berkeley as well as housing stability for low-
income households that still remain. 
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Enabling Provisions in the Berkeley Municipal Code
BMC Section 22.20.070 establishes the following exception/limit where an applicant 
establishes inapplicability or unconstitutionality of general requirements:
A. Notwithstanding any other provision of this chapter, the requirements of this 
chapter shall not apply or shall be limited as follows:

1.       No mitigation and/or fees shall be imposed on any applicant or 
development project where the applicant establishes to the City’s satisfaction that 
the proposed development project will not generate any additional need for 
affordable housing, child care and/or public facilities, adequate employment 
training and placement services or amenities or any other impact for which a 
mitigation and/or fee is otherwise required;

2.        The amount and/or level of any mitigation and/or fee under this chapter 
shall not exceed the reasonable cost of either satisfying the additional demand 
for affordable housing, child care and/or public facilities, adequate employment 
training and placement services or amenities or of eliminating and/or reducing to 
an acceptable level any other impact which reasonably may be anticipated to be 
generated by or attributed to any individual development project;

3. The City shall not condition any permit in any manner which results in a 
deprivation of the applicant’s constitutional rights.

B. The burden of establishing by satisfactory factual proof the applicability and 
elements of subsections (A)(1), (A)(2) and (A)(3) of this section shall be on the applicant

C. No exemption or limit shall be granted pursuant to this section unless a finding is 
made, based on satisfactory factual proof provided by the applicant, that at least one of 
the requirements set forth in subsection (A)(1), (A)(2) or (A)(3) of this section has been 
satisfied. (Ord. 6179-NS § 7, 1993)

Furthermore, BMC Section 22.20.080 establishes the following hardship exception:
A.      Notwithstanding any other provision of this chapter, the requirements of this 
chapter in the discretion of the City may be waived or limited for a particular 
development project where both of the following findings are made:

1.    The imposition of the mitigation and/or fees otherwise required by the City 
make the development of the particular project infeasible; and

2.    The benefits to the City from the particular development project outweigh its 
burdens in terms of increased demand for affordable housing, child care and/or 
public facilities, adequate employment training and placement services and/or 
amenities and/or other impacts which reasonably may be anticipated to be 
generated by and/or attributable to the development project.
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B.      The burden of establishing by satisfactory factual proof the applicability and 
elements contained in subsections (A)(1) and (A)(2) of this section shall be on the 
applicant

On June 23, 2023 NCLT submitted a memorandum requesting a waiver pursuant to 
BMC Sections 22.20.070 and 22.20.080 (Attachment 2), which establishes satisfactory 
factual proof that the Project will not generate any affordable housing impacts and that 
paying the in-lieu fee equivalent of .44 units is not feasible for the project. 

ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS
Supporting this project will advance sustainability goals put forth in the Climate Action 
Plan. NCLT is aiming to make Woolsey Gardens a zero net energy building with LEED 
Platinum certification and extended grid outage resilience utilizing mass timber and 
cross laminated timber technology.

RATIONALE FOR RECOMMENDATION
As a 100% affordable Housing Trust Fund project, Woolsey Gardens addresses the 
City’s need for affordable housing and approving NCLT’s request will maximize the 
project’s overall public benefit.

CONTACT PERSON
Mayor Jesse Arreguín             (510) 981-7100

Attachments: 
1: Resolution
2: Memo from Northern California Land Trust to Mayor Arreguín, June 23, 2023
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RESOLUTION NO. ##,###-N.S.

WAIVERS FOR THE WOOLSEY GARDENS AFFORDABLE HOUSING PROJECT

WHEREAS, City Council established a Housing Trust Fund Program (HTF) to assist in 
the development and expansion of housing affordable to low- and moderate-income 
persons who either work or reside within the City of Berkeley, and authorized the City 
Manager to implement the Program; and

WHEREAS, on December 12, 2022, Northern California Loan Trust (NCLT) submitted an 
SB 330 application to construct a new 65-unit affordable housing development at 3120-
3130 Shattuck Avenue (Woolsey Gardens); and

WHEREAS, Woolsey Gardens will be a 100 percent affordable housing project, with units 
affordable to households earning between 30 percent and 120 percent of the area median 
income; and 

WHEREAS, at its June 13, 2023 meeting, City Council approved reserving $1,000,000 
from Housing Trust Fund program funds for a predevelopment loan for Woolsey Gardens; 
and 

WHEREAS, Woolsey Gardens is subject to the inclusionary housing ordinance in effect 
at the time of its SB 330 application, and said ordinance includes provisions that would 
negatively impact the project’s feasibility if applied; and 

WHEREAS, on June 23, 2023, NCLT submitted a memorandum requesting a waiver 
pursuant to Berkeley Municipal Code (BMC) Sections 22.20.070 and 22.20.080. 

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that 
pursuant to Berkeley Municipal Code (BMC) Section 22.20.070 and/or 22.20.080, Council 
waives for the affordable housing project at 3120-3130 Shattuck the requirement in BMC 
Section 23C.12.070(C)(4) in force at the time of entitlement that subsequent purchasers 
of inclusionary units in limited equity housing cooperatives have a yearly gross income of 
no more than 44 percent of the cost of a unit at the time of sale.  

BE IT FURTHER RESOLVED that pursuant to BMC Section 22.20.070 and/or 22.20.080, 
the affordable housing project at 3120-3130 Shattuck shall provide an additional 
inclusionary unit instead of paying an in-lieu fee equivalent to .44 units as required by 
BMC Section 23.C.12.040(E) in force at the time of entitlement.
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